MFDA — Suspensions in Certain Circumstances (Section B4of By-law
No.1) and Related Provisions of By-law No.1

. OVERVIEW
A. Current Rule

Sections 24.3.1 and 24.3.2 together currently operate to prosdenmary procedure
whereby a Hearing Panel may first suspend, and subsequentijnate, a Member
where (i) the registration of the Member has beempesuded or cancelled; (i) the
Member has been declared bankrupt or has filed for prateftten creditors; or (iii) the

Member's membership in a stock exchange or other selfategy organization has been
suspended.

Section 24.3.3 currently permits the Chair or Vice-ChdiraoRegional Council to
temporarily suspend a Member for 15 days pending a fullfgehefore a Hearing Panel
where it appears that the Member has breached a ByRlal& or Policy and such breach
is likely to result in financial loss to the public.

Section 24.3.4 currently provides a summary procedure wherétgaang Panel may

suspend a Member or person without further notice wherévidmaber or person has
failed to pay a fine or comply with a condition ordebsda Hearing Panel. However, the
suspension may only remain in effect until the fine is paithe condition fulfilled.

B. The Issues

Section 24.3 does not currently permit a Hearing Panelder any forms of summary
relief against a Member or Approved Person in any situatitimsr than those described
above. Accordingly, MFDA staff may be unable to wegp appropriately to protect
investors and the public in exceptional circumstances.

C. Objectives

The proposed amendments were developed to improve theAMFRapacity to better
regulate both Members and Approved Persons and to prdtecpublic interest in
situations where Members and Approved Persons have aafguapriately.

D. Effect of Proposed Amendments

The proposed amendments were developed to enhance the puoedures that
provide MFDA staff with the ability to bring summary amaliions before a Hearing
Panel for interim and permanent relief against both Memand Approved Persons and
to increase the range of situations in which such applitatnay be brought and the
types of penalties that the Hearing Panel may imposepidposed amendments will
also clarify procedures with respect to these appliostio


http://ida.knotia.ca/Knowledge/Fetch/FetchResults.cfm?kType=445&filter=By-Law%2020.45
http://ida.knotia.ca/Knowledge/Fetch/FetchResults.cfm?kType=445&filter=By-Law%2020.45
http://ida.knotia.ca/Knowledge/Fetch/FetchResults.cfm?kType=445&filter=By-Law%2020.45

Il. DETAILED ANALYSIS

A. Relevant History

A strategic assessment of the MFDA'’s current enforcerpewers identified a need for
the MFDA to respond sufficiently to situations whéfdembers and Approved Persons
have acted inappropriately, and therefore the need tacaBylaw No. 1 to provide for
a broader summary enforcement procedure that can beysddbeyond those situations
currently provided in section 24.3.

B. Proposed Amendments

MFDA staff proposes to replace the existing Section 24Bydaw No.1 in its entirety.

The new Section 24.3 will:

(a) rename the section “Applications in Exceptional Circtamses”;

(b) permit Staff to bring summary applications before arthgaPanel for interim and
permanent relief against both Members and Approved Persons;

(c) Iincrease the range of situations in which such applicatm@sbe brought and the
types of penalties that the Hearing Panel may impose;

(d) clarify the procedure to be followed by Staff when seekingreary relief;

(e) consolidate the power for granting summary relief witbaring Panels (i.e.
eliminate the one instance in which the Chair or \@d&ir of a Regional Council
may temporarily suspend a Member);

() establish a procedure for a Respondent to seek review dethision of a Hearing
Panel that grants summary relief; and

(g) provide a summary mechanism for the MFDA to collect wh@anounts from
Members.

In addition, MFDA staff also proposes minor changearioillary provisions in By-law
No.1, which:

(a) define the terms “application” and “monitor” in Sectibid of By-law No.1;

(b) indicate that one public representative of a Regional €lbomay be designated to
act on behalf of a Hearing Panel for the purpose of igamd determining an
application under Section 24.3 as indicated by Section 19.13;

(c) clarify the language of Sections 24.1.2(d) and (g);

(d) amend Section 24.2 to clarify that a Hearing Panel regyire a Member or
Approved Person to pay costs pursuant to Sections 20, 22413r

(e) clarify the procedures with respect to the publication atfce and penalties in
Section 24.5;

(H provide a framework for the appointment of a monitor terege and report on a

(9)

Member’s activities on an interim basis by adding Se@#; and
clarify the status of suspended Members by adding Section 24.8.



C. Issues and Alternatives Considered

No other alternatives were considered.

D. Comparison with Similar Provisions

The summary application process contemplated by the pedpmmendments is generally
consistent with the process followed by other secuniBgsilators and, in particular, the
Investment Dealers Association.

E. Best Interests of the Capital Markets

The Board has determined that the proposed By-law aneridrare in the best interests
of the capital markets.

F. Public Interest Objective

The proposed amendments are in the public interestaintbiey will ensure that the
MFDA has the ability to respond sufficiently to Membarsd Approved Persons who
have acted inappropriately.

[ll. COMMENTARY

A. Filing in Other Jurisdictions

The proposed By-law amendments will be filed for approvith the Alberta, British
Columbia, Nova Scotia, and Ontario Securities Comomnssand the Saskatchewan
Financial Services Commission.

B. Effectiveness

The proposed amendments are simple and effective.

C. Process

The proposed amendments have been prepared in consultétiorelevant departments
within the Corporation and have been reviewed by extemaisel, the Policy Advisory
Committee of the MFDA and the Regulatory Issues Cdtembof the Board. The MFDA
Board of Directors has also approved the proposed ametglmen

D. Effective Date

The proposed amendments will be effective on a dabe teubsequently determined by
the MFDA.



IV. SOURCES

MFDA By-law No. 1

IDA By-law No. 20

IDA Rule of Procedure 16
IDA Rule of Procedure 17
IDA Regulation 600

V. REQUIREMENT TO PUBLISH FOR COMMENT

The MFDA is required to publish for comment the proposeeraiments so that the
issues referred to above may be considered by the RecagRegulators.

The MFDA has determined that the entry into force of tle proposed amendments
would be in the public interest and is not detrimentalto the capital markets.
Comments are sought on the proposed amendmentS€omments should be made in
writing. One copy of each comment letter should bevdedid within 30 days of the
publication of this notice, addressed to the attentioth@fCorporate Secretary, Mutual
Fund Dealers Association of Canada, 121 King St. Waste 1000, Toronto, Ontario,
M5H 3T9 and one copy addressed to the attention of Leslie, enior Legal Counsel,
British Columbia Securities Commission, 701 West GeoS8ji@et, P.O. Box 10142,
Pacific Centre, Vancouver, British Columbia, V7Y 1L2.

On request, the MFDA will make available all commentenreed during the comment
period.

Questions may be referred to:

Shaun Devlin

Vice-President, Enforcement

Mutual Fund Dealers Association of Canada
(416) 943-4672



MUTUAL FUND DEALERS ASSOCIATION OF CANADA

APPLICATIONS IN EXCEPTIONAL CIRCUMSTANCES (Section 24.3 of By-law
No.1) and Related Provisions of By-law No.1

On September 27, 2006, the Board of Directors of the Mutual Beaters Association
of Canada made and enacted the following amendments to:

1. DEFINITIONS

“application” means all steps in a proceeding conducted pursuant to I524ti®
except a review of an application pursuant to Section@4.3.

“monitor” _means a person or company appointed to oversee and oapart
Member’s activities and to act in furtherance of poweratgdhby a Hearing Panel;

19.13 Procedures Regarding Hearing Panels

Despite Section 19.9, one public representative of aoRabiCouncil may be
designated to act on behalf of a Hearing Panel for phpose of hearing and
determining:

(a) an application under Section 24.3; and

(b) any procedural matter or motion relating to the conduca afisciplinary
hearing under Sections 20 and 24 including, without limitatioantgrg
adjournments, setting dates for hearings, and making arey otlders or
directions that a Hearing Panel is authorized to makleruthe Corporation’s
rules of procedure, except a final determination of eiglisary proceeding.

24.1.2 Members

A Hearing Panel of the applicable Regional Council shaile the power to
impose upon a Member any one or more of the followingipes:

(a) a reprimand;
(b) a fine not exceeding the greater of:

(i) $5,000,000.00 per offence; and



(€)

(d)

(e)

()

(9)

(h)

(i) an amount equal to three times the profit obtaineldss avoided by the
Member as a result of committing the violation;

suspension of the rights and privileges of the Mer(doad such suspension may
include a direction to the Member to cease conducting isesuelated business)
for such specific period and upon such terms as suchrgeRanel may
determine, or, if the rights and privileges have alrdaabn suspended under
Section 24.3, the continuation of such suspension (includpnghabition on the
Member conducting securities related business) for suchigpgeeriod and
upon such terms as such Hearing Panel may determine;

termination of any and all afe rights_angrivileges-ardf Membership-efthe
Member\

expulsion of the Member from the Corporation;

such terms and conditions on Membership of the Membenay be considered
appropriate by the Hearing Panel,

tmpesitionappointmentof a monitor-te-eversee-andfor+eport-on-the-Member’'s
activitiesin accordance with Section 24ahd

directions for the orderly transfer of client agots from the Member.

if, in the opinion of the Hearing Panel, the Member:

(i)
()
(k)

()

(m)

(n)

has failed to carry out any agreement with thepGmation;
has failed to meet any liabilities to another Memieto the public;

has engaged in any business conduct or practice wiadhedring Panel in its
discretion considers unbecoming a Member or not in thagubérest;

has ceased to be qualified as a Member by reasitre efvnership, integrity,
solvency, training or experience of the Member or anysoApproved Persons or
other employees or agents, or any person having an ownardrest in the
capital or indebtedness of the Member;

has failed to comply with or carry out the praxis of any of the By-laws, Rules
or Policies of the Corporation; or

has failed to comply with or carry out the prowis of any applicable federal or
provincial statute relating to its business or of any leggun or policy made
pursuant thereto.



24.2 Costs

A Hearing Panel may in any case in its discretion rechia¢ the Member or
Approved Person pay the whole or part of the costsegptbceedings before the Hearing
Panel_pursuant to Section 20 and Section 24.1 or SectionaRd.2ny investigations

relating thereto.

24-3Suspensiohs-r-Certain-Circumstances

24.3 Applications in Exceptional Circumstances

24.3.1 Approved Persons

Notwithstanding anything in Section 20 or Section 24, a lHgaRanel of the
applicable Regional Council may, upon application by thep@@ation made with or
without notice to an Approved Person or any other persdaruhe jurisdiction of the
Corporation, impose any of the penalties provided foreitiSn 24.3.3 upon the person
in the event that:

(a) the reqistration of the person under any securiteggslation in any
jurisdiction inside or outside Canada is cancelled, susperidemjnated,
subject to terms and conditions or the person fails eiwew any such
registration which has lapsed;




(b) a_securities commission, self-regulatory organizateegurities regulatory
authority, financial services regulator or professidit&nsing or reqgistration
body in any jurisdiction inside or outside Canada cancglspends or
terminates the person;

(c) the person fails to cooperate with an examination or figa®n conducted
pursuant to Section 21,

(d) the person has failed to carry out any agreement wetiCtrporation;

the person has failed to comply with the provisionsaiy By-law,
Rule or Policy of the Corporation other than thosferred to in Section

24.3.1(c) and

(1) such failure is likely to result in financial loss amminent harm to the
public, other Members or the Corporation; or

(i) the length of time required to conduct a hearing pursuagettion 20
and Section 24.1 would be prejudicial to the public interest;

the person has been charged with a criminal or requlatfiepce
relating to theft, fraud, misappropriation of funds aruséies, forgery, money
laundering, market manipulation, insider trading, misreprasent or
unauthorized trading and such charge likely brings the adamiairkets into

disrepute;

the Corporation receives information regarding the incigpaf the
person, by reason of mental or physical illness, attiemity or addiction to
or excessive use of alcohol or drugs and the Hearing Eaterinines that the
Error! Hyperlink reference not valid. cannot continue to conduct securities
related business without risk of imminent harm to the pubticer Members
or the Corporation; or

the person has failed to comply with any penalties, rothan the
payment of a fine or costs, imposed pursuant to Section 2&éctipn 24.3
or Section 24.4.




24.3.2 Members

Notwithstanding anything in Section 24 or Section 20, a lHgaRanel of the
applicable Regional Council may, upon application by thepQation made with or
without notice to a Member, impose any of the penafitesided for in Section 24.3.3
upon the Member in the event that:

(a) the reqistration of the Member as a mutual fund deaider any securities
legislation in any jurisdiction inside or outside Camads cancelled,
suspended, terminated, subject to terms and conditiong deémber fails to
renew any such registration which has lapsed;

(b) the Member makes a general assignment for the beffiefd oreditors or is
declared bankrupt or makes an authorized assignment orpasptoto its
creditors under th8&ankruptcy and Insolvency Act, or a winding-up order is
made in respect of the Member or a receiver or othereoffiath similar
powers is appointed in respect of all or any part of uhdertaking and
property of the Member;




(c) a_securities commission, self-regulatory organizatiinancial services

requlator or other securities requlatory authority insideoatside Canada

cancels, suspends or terminates the Member;

(d) the Member has:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

failed to maintain the minimum capital required under 8myylaw,
Rule, Form or Policy of the Corporation;

failed to file with the Corporation a copy of a firdal report of the
Member as at the end of each fiscal month as requinddr any By-
law, Rule or Policy of the Corporation;

failed to file with the Corporation copies of the annwaidited
financial statements of the Member as required underBynlaw,
Rule or Policy of the Corporation;

failed to maintain a Financial Institution Bond or maiurance as
required under any By-law, Rule or Policy of the Cortiora

failed to rectify the circumstances causing the Memberbe
designated in early warning by the Corporation or hdsddao comply
with terms and conditions imposed on the Member aftewas
designated in early warning by the Corporation;

failed to cooperate with an examination or investigatonducted
pursuant to Section 21; or

failed to carry out any agreement with the Corporation;

(e) the Member has failed to comply with the provisions of By-law, Rule or

Policy of the Corporation other than those provisiorierred to in Section

24.3.2(d) and

(i)

(ii)

such failure is likely to result in financial loss amminent harm to the
public, other Members or the Corporation; or

the length of time required to conduct a hearing pursua®etbion 20
and Section 24.1 would be prejudicial to the public interest;

(H the Member is in such financial or operating difficulbat a Hearing Panel

determines that the Member cannot be permitted to contioueperate

without risk of imminent harm to the public, other Mensheor the

Corporation;



(g) the Member has been charged with a criminal or regylatibence relating to
theft, fraud, misappropriation of funds or securities, géoy, money
laundering, market manipulation, insider trading, misreprasent or
unauthorized trading and such charge likely brings the alamiairkets into
disrepute;

(h) the Member has given notice of its intention togesor is not carrying on
business as a mutual fund dealer;

(i) the Member has failed to comply with any penalties, oth&n the payment

of a fine or costs, imposed pursuant to Section 24.1.2 086843 or Section
24.4.

24.3.3 Powers of a Hearing Pandl

A Hearing Panel shall have the power to impose anyefdlowing penalties
upon a Member, Approved Person or other person under tisdigtion of the
Corporation in an application made pursuant to Sectioh 24nd Section 24.3.2:

(a) suspension of any or all of the rights and privileges oimidlership or
authority of the person to conduct securities relatednbssion such terms
and conditions as the Hearing Panel considers appropriate;

(b) terms and conditions on Membership or the authority op#reon to conduct
securities related business;

(c) direction to immediately cease dealing with the public;

(d) direction for the orderly transfer of client accoumtsi the Member;




(e) termination of Membership or prohibition of the authoritytbé person to
conduct securities related business;

(N expulsion of the Member from the Corporation; and

(9) appointment of a monitor in accordance with Section 24.7.

24.3.4 Notice in Certain Circumstances

At any stage of an application pursuant to Section 24.3aihy) Panel may in
its discretion require notice of the application téodiven to a Member or person on such
terms and conditions as it considers appropriate.

24.3.50ther Proceedings

Nothing contained in Section 24.3 shall prevent any other plowee being
taken against a Member, Approved Person or other person thedgrisdiction of the
Corporationpursuant to any other provisions of Section 24.

24.3.6 Review of an Application

A Member or person may request a review of any decisiogenpairsuant to
Section 24.3 within 30 days of notice of the penalty beingmgiin accordance with
Section 24.5.3.

24.3.7 Timing of a Review

A review of an application pursuant to Section 24.3.6 shalhddd before a
Hearing Panel of the applicable Regional Council ner lgtan 21 days after the request
for the review, unless a Hearing Panel directs or thi#epaagree otherwise.




24.3.8Review Pandl

No Member of a Hearing Panel who participated in an egiidin pursuant to
Section 24.3 shall sit on a Hearing Panel constitutethéoreview of that decision.

24.3.9Decison is Final Where no Review

If a Member or person does not request a review of an agphcwithin the time
prescribed in Section 24.3.6, then the decision of the kedtanel is final and there
shall be no further review or appeal of the decision wittdnCorporation.

24.3.10 Say Pending Review of an Application

An order of a Hearing Panel made pursuarEnor! Hyperlink reference not
valid. 24.3 takes effect upon its issuance and remains in effadinoea review under
Section 24.3.6, unless a Hearing Panel directs otherwise.

24.3.11Powers of a Hearing Panel on a Review of an Application

A Hearing Panel presiding over the review of an applicapiorsuant to Section
24.3.6 may affirm, quash or vary the decision under revieWnagly make any decision
that could have been made by a Hearing Panel Bwleion24.3.

24.3.120pen to the Public

An application pursuant to Section 24.3 and the review @fpatication pursuant
to Section 24.3.6 shall be open to the public except where:

(a) the application proceeds without notice to the Membegreoson;

(b) the application or review of the application is conddcie writing or the
Hearing Panel determines that it is not practicalaiodact the application or
review of the application in a manner that is open éopthiblic; or

(c) the Hearing Panel is of the opinion that intimate f@i@hor personal matters
or other matters may be disclosed at the hearing wdriehof such a nature,
having regard to the circumstances, that the desirabfléy@ding disclosure
thereof in the interests of any person affected oithm public interest
outweighs the desirability of adhering to the princibiat thearings be open to
the public, in which case the Hearing Panel may conducappécation or
review of the applicatiom camera.
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24.3.13Failure to Pay Fee, Levy, Assessment, Fine or Costs

In the event that:

(a) a Member fails to pay a fee pursuant to Section 14 oid®etd within the
time prescribed in Section 14.3 or Section 15.2 respectively;

(b) a Member fails to pay a fee, levy or assessment pursuamy By-law, Rule
or Policy of the Corporation within the time prescribed

(c) a Member or person fails to pay a fine or costs imposea Hgaring Panel
within the time prescribed by the Hearing Panel;

the Corporation may summarily, without further notisespend the rights and
privileges of the Member or the authority of the persmrcdnduct securities
related business until such fee, levy, assessment,rficests is paid.

24.5 Publication of Notice and Penalties

24.5.1Notice Requirements

If and whenever:

&) a Member{except-asprovided-by-section24-5-1{b)-herdpfroved Person or other
person |s penallzed by a Hearing Panel, notice of the peshd-begivenby-the

e*pe#ed#re%w&h&@emer&ﬁen—neﬂe&eﬁh&penam notlce of the dlsposmon of any

review from the imposition thereof shall be given faith by the Corporation. If such
penalty is subject to review the notice shall so iattc

24.7 Monitor

24.7.1 Powers of a Monitor

A _monitor appointed pursuant to Section 24.1.2(g) or Section 2¢)3sBall
oversee and report on the Member's activities in accoedatith any of the following
terms and conditionBrror! Hyperlink reference not valid. for such specified period as
the Hearing Panel may determine:

(a) to_enter and re-enter the Member's premises and tdrr@masite to conduct
day-to-day monitoring of all of the Member's activiti@scluding but not
limited to, monitoring and review of accounts receivablgzounts payable,
client accounts, the Member's banking, any books or deaofrthe Member,




trading conducted by or on behalf of the Member for its estount or the
account of its clients, payment of any debts or tleatewn of newError!
Hyperlink reference not valid. and any reconciliation required to be
completed by the Member:;

(b) to make copies of information and to provide copies of snfdrmation to
the Corporation or any other agency the Hearing Parsérmines

appropriate;

(c) to provide ongoing reporting of the monitor's findings oseslations to the
Corporation or any other agency the Hearing Panel detesmappropriate;

(d) to_Error! Hyperlink reference not valid. compliance by the Member with
any terms or conditions which have been imposed on thebgeloy the
Corporation or any other regulator, including but notitieh to, compliance
with early warning terms and conditions;

(e) to verify and assist with the preparation of any reamafilings, including
but not limited to, the calculation of risk adjusted capit

() to conduct or have conducted an appraisal of the Membet'svorth or
valuation of any part of the Member's assets;

(9) to assist the Member with the orderly transfer of ¢lastounts;

(h) to pre-authorize any issuance of cheques or paymentsbyateon behalf of
the Member or distribution of any of the Member's asset

() to assist the Member in formulating a process to adddedgiencies
identified by the Corporation;

() to assist the Member in developing and implementing proceduacegternal
controls to ensure the Member’s compliance with aynaBv, Rule or Policy
of the Corporation;

(k) to test and report on the adequacy of the Member’s procedodesternal
controls; and

(I) any other terms or conditions that the Hearing Pangldagermine.

24.7.2 Expenses of the Monitor

A Hearing Panel may in its discretion require thatNtember pay the whole or
part of the expenses related to a monitor appointed pursma®éection 24.1.2(g) or
Section 24.3.3(9).




24.8 Suspended Members

Subject to any penalties imposed pursuant to Section 24.4ctioi$24.3, during
the period of suspension a suspended Member shall notithedettt exercise the rights
and privileges of Membership and without limiting the gensralf the foregoing, the
suspended Member:

(a) shall not be entitled to attend or vote at meetings pursag®ection 12.2 and
Section 12.3;

(b) shall remove from its premises any reference to its baship in the
Corporation;

(c) shall no longer use reference to its Membership in thgdation in its
advertisements, letterhead or other material,

(d) shall be designated as “Suspended” in the Corporation'statye of
Members; and

(e) shall continue to be liable for the payment of its Annkaé pursuant to
Section 14, other fees pursuant to Section 15 and any o#®r léwies or
assessments pursuant to any By-law, Rule or Policyeo€trporation.




